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other, and stating how they had been answered or might be 
obviated. 

4. Narrowing the case down to its turning-points by elimi- 
nating all questions in regard to which there seemed to remain no 
serious doubt, and plainly and fully stating the few points of 
doubt upon which the case must turn. 

5. Reading from his minutes in detail the important testimony 
bearing upon these leading points. 

6. Posting up and balancing all the evidence and leaving it 
freely and fairly to the determination of the jury. 

The charge was, on the whole, a model in its way, both in 
matter and manner. I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Court of New York, at Nisi Prius. 

SANBORN v. HERRING AND OTHERS. 

Where a manufacturer keeps his wares ready made for sale to customers, he 
stands in the same relation to a purchaser, as to warranty, as any other merchant 
selling the same article. There is no implied warranty of quality arising from the 
mere fact that the seller is also the maker. 

Where a manufacturer of burglar-proof safes exhibits two safes differing in price, 
and the customer takes the cheaper one upon the assurance that it is equally secure 
as a protection against burglars, which proves to be untrue, the purchaser may 
recover the difference between the value of the safe as it was and the value of such 
a safe as it was represented to be. 

But if a safemaker sells a safe with an express warranty that it is burglar-proof, 
or upon representations to that effect fraudulently made to the purchaser, with 
intent that they should form part of the contract, the purchaser may recover the 
value of the money or goods lost by the breaking and robbing of his safe. 

This case was tried at the last April circuit in New York, 
before the Hon. Noah Davis, of the Supreme Court, and a jury. 
It arose out of the following facts. On Saturday night, the 27th 
August, 1864, the plaintiff's safe was broken open at Sterling, 
Illinois, and robbed by burglars of $30,000 in money and gov- 
ernment bonds. He had purchased the safe in March, 1862, at 
the agency in Chicago, of the well-known safe manufacturers, 
Herring & Co. of New York. The action was brought to recover 
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$26,405, the portion of the property lost which belonged to the 
plaintiff, on the ground that the safe was, when sold to him, war- 
ranted burglar-proof. There was no written warranty, and the 
evidence in respect to the sale was substantially as follows : 
Plaintiff called at defendants' store, saw the agent in charge, 
told him that he was in the exchange and agency business at Ster- 
ling, that he had a fire-proof safe, but not considering it suffi- 
ciently secure against robbers, was in the habit of taking his 
money home with him at night ; that his place of business was in 
a warehouse somewhat isolated, in which no one slept, and that he 
wanted a safe in which he could leave his money without anxiety — 
a burglar-proof safe. Something also appears to have been said 
about his going into the banking business. 

The agent then exhibited several safes, two of which only were 
of a size that suited the plaintiff. These two were alike except 
in the locks. They were fire-proof safes, with an inner chest 
called the burglar-proof chest, having a brass plate upon it lettered 
" burglar-proof." The one had a lock known as the Hall lock, 
a key -lock ; the other had the Weimar lock, which was a combina- 
tion lock without a key. The prices asked were $350 for the safe 
with the Hall lock, and $425 for the other. Plaintiff selected the 
cheaper one, upon the representation, as he testified, of the agent 
that it was as good as the other, but only after inducing him to 
take $300 for it. He further testified that at the close of the 
negotiation he said to the agent, " I suppose you warrant these 
safes ;" who replied, " Of course :" that he then said, " But sup- 
pose I lose my money, what then ?" and that the agent replied, 
" No such event will occur ;" and that he then paid for the safe and 
received a bill of it. The agent denied that anything was said 
about a warranty, stated that he never warranted safes, in fact 
had been expressly instructed by his principals not to do so. It 
also appeared from other evidence that it was not usual for any 
manufacturer to warrant his safes as burglar-proof. 

The burglary was discovered on the Sunday afternoon after it 
occurred, and near the safe were found several chisels, a heavy 
sledge, a crowbar, and a pick-axe, the tools used in the operation. 
After the outer or fire-proof safe had been opened, the spindle of 
the lock on the inner chest was driven through the door, the lock 
itself shattered by the blows of the sledge, and control thus 
obtained over the bolts which were readily drawn. It was the 
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lock, with its fastenings, which proved to be the weak point. The 
chest itself was not damaged. 

Evidence was then given by the plaintiff to show that other 
locks were more secure, and that the lock in question might have 
been more strongly protected, and that defendants themselves 
manufactured a much better class of burglar-proof safes. To this 
was added the testimony of one of the accomplices, who kept 
watch outside, that the robbery was accomplished within half an 
hour. 

The defendants claimed that there was no warranty in fact, that 
the agent had no authority to warrant, that the safe was well 
made and of good material, that the lock was a good lock against 
picking and powder, had been used many years and never before 
been driven in, and that plaintiff selected it on his own judgment 
on account of its cheapness. 

The court (Davis, J.) charged the jury as follows ' : — 
It is claimed on the part of the plaintiff that an implied war- 
ranty results from the statements he made as to his business and 
his requirements in respect to a safe ; from the fact that the de- 
fendants were manufacturers of safes, and as manufacturers and 
vendors of the article, kept them on hand for sale ; that a different 
rule is applicable to them than would apply to one who kept the 
same safes simply as a seller to customers, he himself being a 
buyer from the manufacturers. But I do not so understand the 
law. The law applicable to manufacturers who keep their own 
articles ready made and completed for sale is the same as where 
a third person, not a manufacturer, keeps and sells the same arti- 
cle. The confusion upon that subject has grown out of the fact 
that where parties order articles to be made by manufacturers, a 
different rule of law is applicable. There the party who orders the 
article to be made and the maker do not stand in the relation of 
warrantor and warrantee, that is to say, the contract under which 
they respectively act is not one of simple warranty. 

If you order a party to make a particular article in his line, 
and he undertakes to make it in pursuance of your order, there 
is simply an executory agreement between you and him, by which 
he undertakes to deliver you such an article as you have ordered, 

1 We have condensed the charge somewhat in places where the learned judge 
elaborated his propositions to make them clear to the jury. 
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and if he fails to deliver such an article as you have ordered, there 
is a breach of that executory agreement. He promises that when 
he gets ready to deliver the article to you it shall be such an one 
as you ordered, and if he fails to keep that promise, you are under 
no obligation to take the article. 

If, on the discovery of defects unknown at the time of the 
delivery, you return the article, you may recover back the money 
which you have paid for it, because of his failure to perform his 
executory agreement. 

There is nothing in this case that calls for the application of 
these principles of law. Here was a party calling at a store 
where a large number of safes completed were kept on sale. His 
rights and the rights of the sellers are precisely the same as 
though the latter were in no wise connected with the manufac- 
turers. Unless there was, therefore, a warranty, that is, an agree- 
ment between the parties in respect to the present condition and 
character of the articles sold, there is no right of action. 
There can be no right of action springing out of the simple fact 
that the person selling the article was also its maker. * * * * 

After stating the rule of caveat emptor and the distinction 
between mere laudatory representations and a warranty, the court 
proceeded : — 

If you find that the representations testified to as to having been 
made by the agent were made as assertions of the peculiar quality 
and character of the safe he was selling, with the intention to 
make them a part of the contract as to those qualities or condi- 
tions — then they amount in law to a warranty that the safe was 
such as was then represented. Undoubtedly, a party might make 
a contract in a case of this kind that would be obligatory upon 
him for all the contents during all the time the safe might be in 
use, unless the Statute of Limitations interposed ; that would 
subject him to liability for the loss of anything that might at 
any subsequent time be taken from the safe. Such a contract 
would be substantially a contract of insurance. If defendants 
choose to make contracts of that character with their customers, 
engagements that they would undertake and agree, or warrant or 
guarantee, or in any form of expression bind themselves, that a 
safe sold should at all times both then and in future, when in use, 
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be a perfect protection against the attempts of burglars, it was 
clearly in their power to do so. 

Such a contract as that we can readily imagine would not very 
likely be made by a party who simply sold a safe at his ordinary 
price, and, still less so, by one who sold, as in this case, at a 
diminished sum from the ordinary rates. For, to assume a respon- 
sibility of this kind in selling a safe to a banker who is accustomed 
to deposit large sums of money in his safe, might be extremely 
onerous and severe. The seller might make himself responsible 
for millions. Notwithstanding, if he chose to make such a con- 
tract, the law would hold him to it, in the absence of any statute 
prohibiting a party from becoming an insurer of that kind of 
business. 

It is not claimed by the counsel for the plaintiff that a contract 
of that kind was made in this case. But he claims that it was 
agreed between the parties that this safe was a security adequate 
for plaintiff's business to this extent, that it contained all the 
appliances for security that skill in the manufacturing of safes of 
this kind had attained to at the period when the safe was sold, 
that is to say, that it was a well-made safe, secure in respect to 
fire and against the efforts of burglars, in so far as the manufac- 
turing of safes of that character had attained security at that 
period. 

In order to entitle the plaintiff to recover on this theory, it is 
essential that you should find that such a contract as that was 
made, that such was the understanding or agreement of these 
parties at the time the safe was sold. 

Now, you are to bear in mind in considering that question, that 
the safe sold was the cheapest of the three safes of this character 
exhibited. One of them, the plaintiff says, he rejected as too 
large for his purposes ; the other, which was of the same size as 
that purchased and had upon it the Weimer lock, he says, was not 
taken by him- because the agent represented to him that the one 
he took with the cheaper lock, the Hall lock, being identical in 
all other respects, was equally as good for his business, and he 
therefore purchased the cheaper one. 

This evidence was put in, I suppose, for the purpose of satisfy- 
ing you that a representation was made equivalent to stating that 
the difference in price was of no particular importance as between 
those two safes, one being equally as secure as the other. 
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Ordinarily we should not expect that where safes or articles of 
manufacture of any kind are of different grades, each class having 
its price, depending upon the mode of manufacture, the thickness 
of material, the character and expensiveness of the lock, that the 
cheaper article would be just as good as the more expensive one, 
because if that were true in point of fact, then the cheapest would be 
also in fact the best, since less money would buy as good an arti- 
cle as the highest sum would command. 

It is claimed on the part of the defendants that the safes they 
had on sale in Chicago, as well as those they make generally, 
were graded and classified, and that the price depended upon the 
amount of labor expended upon them, the quantity of iron, and 
other material used, and the expensiveness of the locks put upon 
them, and these facts are elements of importance for you to con- 
sider as bearing upon the question of the probability of their 
making such a warranty as is claimed here ; hence it is a subject 
proper for your consideration, whether or not it was understood 
as part of the contract between the parties, that the cheapest safes 
contained that degree of security and those appliances by way of 
protection against burglars, which the skill of manufacturers of 
the article had attained at that time. 

If such representations were made, and made with the intent 
of having the party purchase relying upon them as a part of the 
agreement, that this safe did contain all those appliances, and 
was just as secure a safe as the best that could be purchased, you 
will, as a matter of course, have no difficulty in coming to the 
conclusion that the warranty so made was broken, as the evidence 
shows clearly that this safe did not contain all the precautions 
and securities that higher-priced safes did. 

If you find there was such a warranty, then the counsel for the 
plaintiff claims that he is entitled to recover at all events, a sum 
equal to the difference between the value of the safe as it was and 
the value of such a safe as it was represented to be, as he very 
clearly would be. 

But he claims also, that if you come to the conclusion that this 
representatation was made falsely, knowing it to be false, then the 
damages may expand to include the whole sum that the plaintiff 
lost from the safe. 

I am inclined to hold with him, that if you find the representa- 
tions were made with the intention that they should form a part 



SANBORN v. HERRING. 468 

of the agreement between the parties, and also that they were 
fraudulent, that is to say, that they were known to be untrue at 
the time they were made, and were made with intent to deceive, 
then the damages may be expanded, as he claims ; for if the 
defendants, the manufacturers, did put upon the market a safe 
which they knew had not the substantial qualities that they repre- 
sented it to have in their general circulars, and their agent at the 
time of making the sale falsely represented that it had those 
qualities, then, I think, the plaintiff would be entitled to recover 
his full claim in this case. The plaintiff's counsel claims that 
that would be fraud. I think it would. It is substantially a fraud 
if a man who makes any article, knowingly makes it without the 
qualities that it professes to possess, and puts it upon sale, and 
represents to the buyer, with intent to deceive him, that it does 
possess those qualities. 

It would be of no moment in such a case whether the agent who 
made the sale knew it was a fictitious or a real article. If the 
principal places in the hands of his agent a fictitious article, 
thereby deceiving the agent himself, so that the latter innocently 
represents it to be the real and substantial thing that the buyer is 
seeking, and so contracts with the buyer that it is such, then, want 
of knowledge on the part of the agent is of no importance what- 
ever, for the principal who sets the agent in motion has rendered 
himself responsible, quite independently of the agent's ignorance 
or knowledge. 

In this case it is not claimed that the agent is guilty of any 
fraud, because there is no proof he had any knowledge that this 
safe was not what it claimed to be. But the plaintiff claims that 
you are justified in finding that the defendants who made these 
chests knew that they were not such as they were representing 
them to the public to be, and as their agent, under their authority, 
■was justified in representing them to purchasers to be. 

It is for you to pass upon this question, from the evidence in 
the case, and upon your conclusion on this question of fraud, even 
on the theory which the plaintiff's counsel presents to you, will 
depend your right to permit the plaintiff to recover his full loss, 
or to limit his recovery, if you find a warranty simply, to the 
difference between the value of the chest as it really was and as 
it was represented to be. * * * * * * 
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The verdict was for the defendants, a finding of course that there 
was neither warranty nor fraud. 



The foregoing case we have thought 
sufficiently novel in some of its features, 
to justify a more extended notice than 
is usually given to cases at Nisi Prius. 
A case of remarkable similarity is 
Walker v. Milner, tried in London, in 
1866, before Lord Chief Justice Cock- 
buen, and reported in 4 Foster & Finla- 
son 745. The difference, however, in 
the handling of the two cases by the 
counsel and the court is worthy of note. 

The plaintiff was a London jeweller, 
and in 1858 went to the shop of defend- 
ants, safe manufacturers, saw their fore- 
man, stated his business, said that he 
did not reside on the premises or leave 
any one to sleep there ; and that as the 
whole building was left unoccupied at 
night, and so left from Saturday night 
to Monday morning, he desired a safe 
on the security of which he could en- 
tirely rely. 

There was a similar conflict of evi- 
dence as to whether there was a war- 
ranty in fact, which the foreman denied. 
He also testified that he had no authority 
to warrant. The safe was purchased in 
1858, and was not opened till February, 
1864, more than six years afterwards. 
The point was taken that the action was 
barred by the Statute of Limitations, but 
this and all other points of law were 
reserved. 

The declaration alleged that defend- 
ants agreed to sell to plaintiff a certain 
iron safe, and promised that it was suf- 
ficiently strong to resist any attempt or 
violence that might be made upon it by 
thieves, and plaintiff's counsel claimed 
that a warranty of this absolute charac- 
ter was established by the evidence, and 
on this question the case was submitted to 
the jury. No question of fraud was made 
in the case. Plaintiffs' loss was stated 
at 60001., and he claimed to recover this 



amount on the mere proof that the safe 
was opened, and the property stolen, 
but the verdict was for the defendants. 
A very valuable note by the reporter is 
appended to the case. 

It seems to us that the position of the 
counsel for the plaintiff in the American 
case was much the more judicious. An 
undertaking against all possible force and 
skill of all future burglars is so much more 
like a contract of insurance than one of 
warranty, that we doubt whether such 
an undertaking would ever be held by 
the courts to be created by gene- 
ral words of warranty. A warranty 
has reference, generally, to the char- 
acter and qualities of the thing war- 
ranted, not to the acts of third per- 
sons. But a contract of insurance 
does provide against perils of robbers 
as well as perils of the elements. A 
contract of insurance, however, im- 
plies a premium paid for the risk as- 
sumed, in proportion to the amount of 
the risk, and also a fixed term of insu- 
rance. All these elements were wanting 
in the contracts of warranty set up in 
the cases before us. There is great force, 
however, in the position that a manu- 
facturer who sells a safe, as a fire-proof 
or burglar-proof safe, thereby represents 
that its securities against fire or bur- 
glary are as complete as the experience 
of those engaged in the business can 
make them. But it also follows that as 
soon as the warranty is construed as one, 
not of absolute, but only of comparative 
security, then the manufacturer is let in 
to show that the purchaser can only ask 
as much security as he is willing to pay 
for. 

In the English case, there does not 
appear to have been any point raised as 
to the measure of damages. Both court 
and counsel seem to have assumed that 
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if the plaintiff was entitled to recover, 
he was entitled to recover the value 
of his lost property, 6000/. This 
point, however, would appear to have 
heen sharply contested in the case 
in New York, and the plaintiff's coun- 
sel did not claim that he was enti- 
tled to anything more than the dif- 
ference between the value of the safe 
purchased and that of such a safe as the 
representations entitled him to, unless 
the jury found a fraudulent warranty 
by defendants. Even then, however, 
we do not see how under a con- 
tract of warranty, damages so remote, 
contingent, and uncertain, as a loss 
caused by burglars can be recovered. 
The general rule is, that the parties are 
deemed to contemplate such damages, 
as the creditor may suffer from the non- 
performance of the obligation in respect 
to the particular thing which is the ob- 
ject of it ; and not such as arise colla- 
terally. The damages may be enhanced, 
it is true, where the conduct of the party 
in fault has been fraudulent, where pro- 
perty has been sold for a particular use, 
and in other cases, but we know of no 
case where, for a breach of warranty, 
damages have been held recoverable, so 
far in excess of the amount involved in 
the original transaction, as the damages 
claimed in these actions. 

The point under the Statute of Limita- 
tion did not arise in the American case. 
If the warranty was, as there contended, 
that the safe had at the time of sale all 
the qualities of the best made safes, and 
it had not, it would seem that the war- 
ranty was broken at once, and the stat- 
ute would run from the time of sale. 
But if the contract was that the safe 
would resist all attacks of burglars, then 
there was no cause of action till it was 
opened. But, the question arises, whe- 
ther such a contract may not be within the 
Statute of Frauds, in respect to contracts 
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to be performed within a year. If the 
contract were fully expressed as a con- 
tract that the seller would be liable for, 
say six years, for all attempts of bur- 
glars, it would seem clearly to be within 
the statute. 

The proposition in the American case 
that a contract made with a manufac- 
turer for an article already made and on 
sale is to be treated in the same way as 
if made with a vendor who is not the 
manufacturer, seems sound, and is sup- 
ported by several English cases : Olivant 
v. Bayley, 5 Q. B. 287 ; Prideaux v. 
Bennett, 1 C. B. N. S. 613; Chanter v. 
Hopkins, 4 M. & "W. 398 ; and see Hoe 
v. Sanborn, 21 N. Y. 553. 

In both cases, there was evidence that 
the warranty or representations alleged 
to have been made were not within the 
authority of the agent who made the 
sale. It is frequently said in the books 
that an agent who is authorized to sell 
is authorized to warrant, but the state- 
ment should clearly be limited to cases 
where the article is customarily sold with 
warranty : Dingle v. Hare, 7 C. B. N. 
S. 145. 

Where, however, an agent to sell war- 
rants without authority, or makes fraud- 
ulent representations which induce the 
purchase, there is a tendency, lately, to 
hold that the principal, by receiving the 
purchase-money, must be held to have 
sanctioned all the instrumentalities by 
which the sale was effected: Udell v. 
Atherton, 7 H. & N. 172 ; Bennett v. 
Judson, 21 N. Y. Rep. 238. There 
seems some color for holding that the 
principal may be liable to refund what 
he has received by virtue of the contract, 
but he certainly should not be held lia- 
ble for remote and consequential dama- 
ges resulting from an act which he did 
not authorize, and of which he was en- 
tirely innocent. The point we think 
remains to be finally settled. D. 



